
COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter ofi 

THE APPLICATION OF KENTUCKY UTILITIES ) 
COMPANY TO ASSESS A SURCHARQE UNDER 1 
KRS 278.183 To RECOVER COSTS OF ) CASE NO. 93-465 
COMPLIANCE WITH ENVIRONMENTAL 1 
REQUIREMENTS FOR COAL COMBUSTION ) 
WASTES AND BY-PRODUCTS 1 

This matter arioing upon potition of Kentucky Utilities 

Company (llKU1'), filed February 8, 1995, purounnt to 807 KAR 51001, 

Section 7, for confidential protection of information concerning 

its SO, allowance accounto on tho groundn that dioclooure of the 

information is likely to cauoe KU competitive injury, and upon the 

response of Kentucky Induotrial Utility Cuotomero, Inc. (llKIUC1o), 

an intervenor in this proceeding, filed February 15, 1995, 

objecting to Cornmisftion approval of a confidontinlity agreement 

tendered by KO as an exhibit to ito potition on tho ground0 that it 

io unduly burdensome and unworkable, and it appearing to this 

Commission as follows: 

In this proceeding, KU hao requeoted a ourcharge purouant to 

KRS 278.183 to recover its conts in complying with the 

environmental requirement relating to coal combustion wastes and 

byproducts. In accordance with the Commiooion'o Order of July 19, 

1994, KU has submitted its %ninoion Allowance Management Strategy 

Plan.op This document includes the details of KU'n plans €or SO, 

allowance accounts management, future compliance etrategies, 



internal riek aooooomanto oT vnrioutr optionn, mid futuro marketing 

plane for oyotom and off-oyotam aalau. KU Hooks to protect this 

information no confidontial on the graunde t h a t  disclosure i s  

likely to causa it compotitiva injury. KU, howevnr, dono not 

objact to furniohing tho intormnt.ion it oneke to protect to 

intervanors undor a confidontiality agraainent: and liafl attachad to 

its petition a propoood form of confidantiality ngrenmmnt that it 

considero suitablo. 

In reoponding to tho potition, KIUC doae not object to 

protection of the informution, but dooo objact to the form of 

confidentiality agroemont tandarad by KU. KIUC maintains that the 

tendered confidentiality agroomont i o  unduly burdensome m d  

unworkable and nhould not bo approved by t h i o  Comminnlon a s  tha 

only means by which tho information will bo nharod with 

intervenoro. 

The firot iosue to be addroouod io tho mattor of confidential 

protection. KRS 61.872(1) roquiroo information filed with the 

Commission to bo avnilablo for public inopaction unlean 

specifically exempted by otatuto. Exomptiono from thio req~irement 

are provided in oubnoction (1) of KRS 61.870, That nubsaction 

exempto several categorieo of information. Ona category oxempted 

by paragraph (c)l. is information confidantially disclosed to the 

Commission which if made public would pormit an unfair commercial 

advantage to competitoro of tho party from whom the information was 

obtained. To qualify for tho oxomption, tho party claiming 

confidentiality must demonotrata actual corngotition and a 

-2 -  



likolihood of aubotantial competitive injury if the information io 

publically dincloood. Compotitive injury occuro when disclosure of 

the information givao compotitora an unfair business advantage. 

Discloour0 of the information nought to be protected would 

onable potential buyero and oellern of SO, allowanceo to judge KU'o 

level of noed aithor to buy or 0011 allowanceo from ito accounta. 

Potential oallern or buyaro could uno thio information in their 

negotiationo with KU to KU'o dotrimant. Similarly, knowledge of 

KU's futuro marketing plans for oyotem and off-oystem saleo would 

asoist potential buyors of off-oystem power in negotiating 

purchaoeo from KU and would aloo anoint KU's competitoro in the 

market by furniohing them information relative to the price KU 

would be requirad to charge for tho nolo. Thoroforc, diocloouro of 

the information would be detrimental to K U ' n  operations and the 

information ohould bo protected ao confidential. 

The second ioeuo to bo addressed is raieed by K I U C '  B response 

to KU'n petition and involves the confidentiality agreement 

tendered by KU a8 an attachment to the petition. Although K I U C  

does not object to protecting the information that io the subject 

of the petition, it ia concernod that an Order granting protection 

will also approve the confidentiality agreement ao the only means 

available to the intervenors who wish to review the information. 

This, however, is not the c a m .  

The proceduro by which a party may seek acceso to 

confidential information filed by nnother party is net forth in 807 

Y W t  5r001, Section 5(b). Under the regulation a party seeking 
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accaou to confidential information muat firflt attempt: to negotiate 

a dioclooure agraament with the provider of the information. If 

thooo offorto ara ~ n o ~ c c e o o f ~ l ,  the party seeking the information 

may petition for acceoo to the information. The Commission muat 

then datarmina whather the party seeking the information ie 

antitlod to it, and if no, the protection necessary to ensure the 

confidentiality of the information. The procedure for gaining 

accooo to confidontiel information is entirely separate and 

diotinct from tho procedure for declaring information confidential, 

ond granting confidential protection to the information filed by KU 

will not aotablioh or affect the right of any intervenors to the 

information. 

If KIUC balieveo it i o  entitled to the information nought to 

be protectcd, it ohould flrot attempt to negotiate a disclosure 

ogroement with KU that io mutually acceptable to both parties. If 

no agreamont can be reoched, KIUC ehould then petition the 

Commiaoion i n  tho manner preocribed by the regulation. 

Thio Commioolon baing otherwise sufficiently advised, 

IT ID ORDERED that: 

1. Tho information concerning tho details of KU’s plans for 

50, allowanco mnnagoment, future compliance strategioo, internal 

rink noseonmento of variouo options, and future marketing plans for 

system and off-oyotom sales, which KU has petitioned be withheld 

from public disclosure, Bhall be held and retained by this 

Commisoion an confidential and ehall not be open for public 

inopection. 
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2 .  KIUC'o objection to tho propooed oottloment ngreament bo 

and it ie overruled, 

Done at Frankfort, Kontucky, thio 26tli dny oC A p r i l ,  1993. 

PUBLIC SERVICE CoMMIE$TON 

ATTEST : 

Executive Director 


